Sentencing - the new
dimensions

INTRODUCTION - His Honour Judge FWM (Fred) McElrea and Jonathan
Eaton

1. RESTORATIVE JUSTICE - AN EXPLANATION

Definitions of restorative justice

The values that underlie restorative justice

What restorative justice is not ...

Restorative justice is not primarily about forgiveness or reconciliation

Restorative justice is not mediation

Restorative justice is not primarily designed to reduce recidivism (repeat offending)
Restorative justice is not a particular programme or a blueprint

Restorative justice is not primarily intended for comparatively minor offences or for
first-time offenders

Restorative justice is not a new or North American (or New Zealand) development
Restorative justice is neither a panacea nor a replacement for the legal system
Restorative justice is not necessarily an alternative to prison

Restorative justice is not necessarily the opposite of retribution

Restorative justice is not a "soft option"

Restorative justice is not community justice

The wider context

Perceived inadequacies of the traditional approach to sentencing

A legal mind shift is needed

Sentencing Act

Victims’ Rights Act

Vindication of the victim

And so ...

An example of the way in which a restorative conference can assist a court in
sentencing

Issues of fairness

2. PURPOSES AND PRINCIPLES OF SENTENCING - His Honour Judge FWM
(Fred) McElrea

Whether punishment remains a purpose of sentencing
The meaning of the three new purposes

Principles of sentencing

What is not new?

What is new?

3. THE COURT’S PROCEDURES FOR DEALING WITH RESTORATIVE JUSTICE
CASES - His Honour Judge FWM (Fred) McElrea

4. TAKING INTO ACCOUNT OFFERS OR AGREEMENTS TO MAKE AMENDS - His

Honour Judge FWM (Fred) McElrea
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History of the section

Scope of matters to be considered
Genuineness and realism of the offer
Alternatives to sentencing

5. OTHERWISE DEALING WITH OFFENDERS - His Honour Judge FWM (Fred)
McElrea

Meaning of the term

Examples of its use

Obligation to consider avoidance of sentencing
Section 11

Is a sentence necessary?

A presumption? or an implication?
Withdrawal of informations

Discharges, with or without conviction
Orders to come up for sentence if called on
Comparison with adjournment for sentencing
Monitoring of agreements

The court’s residual powers

In summary ...

6. INCORPORATION OF RESTORATIVE JUSTICE OUTCOMES IN FORMAL
SENTENCES - His Honour Judge FWM (Fred) McElrea

Fines and reparation
Supervision
Community work
Imprisonment

7. COUNSEL’S ROLE IN RESTORATIVE JUSTICE CASES - His Honour Judge
FWM (Fred) McElrea

Raising the issue with clients
Advising on plea

Obtaining an adjournment
Attendance at restorative conferences
Making submissions on sentence

8. THE DISTRICT COURTS PILOT SCHEME FOR RESTORATIVE JUSTICE - His
Honour Judge FWM (Fred) McElrea

Broad outline

Suitability of the defendant

Attitude of victim

Reports and monitoring

9. VICTIMS' RIGHTS ACT 2002 - Jonathan Eaton
The purpose

Definition of "victim"

Treatment of victims
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Obligation to encourage meetings between a victim and an offender
Information to be given to victims

Privacy of victims

Victim impact statements

Verification of information ascertained

Prosecutor's discretion to treat disadvantaged person as victim
Offender not to be given statement to keep

Defence counsel not be shown any part of statement

Directions or conditions on other disclosure or other distribution of statements
Victim's views on offender permanent name suppression

Further particular rights for victims of certain offences

Victim’s views about release on bail

Victims' complaints procedure

10. HOME DETENTION - Jonathan Eaton

Definition

Purpose

Front end home detention

Reasons for refusing leave

Restorative justice and home detention

Deferral of home detention (s 100 Sentencing Act 2002)

Disclosure of criminal history to occupants of the proposed residence
Back end home detention

End of home detention

A growth industry

11. RELEASE FROM A DETERMINATE SENTENCE OF IMPRISONMENT - THE
ROLE OF THE SENTENCING COURT / THE PAROLE BOARD - Jonathan Eaton

The Parole Act — an overview

The presumption in favour of parole at one-third
The jurisdiction of a sentencing court as to the release from a determinate
sentence of imprisonment

Sentencing court / Parole Board - the roles overlap
Anomalies under the Parole Act

Traditional approach of the sentencing court
Exceptions to the traditional approach

Parole provision might undermine proper discounts
A recent decision - R v Brown

Summary

12. MINIMUM PERIODS OF IMPRISONMENT (SECTION 86 SENTENCING ACT)
- Jonathan Eaton

The range of minimum period that can be imposed
The old minimum period provision - s 80(4) Criminal Justice Act
Section 86 not to apply retrospectively unless serious violent offence
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The purpose of s 86

R v Brown - the leading authority

The statutory test

The proper approach - a two-stage process

"Sufficiently serious"

Determining the minimum period to be imposed

R v G - an overview of Brown’s case

Offences more likely caught by s 86

Drug offences

Dishonesty offences

Right of appeal

Reasons for s 86 order

Parole Board bound by s 86 order

Minimum period of imprisonment imposed - recent cases:

Minimum period of imprisonment declined - recent cases:

APPENDIX 1 - RESTORATIVE JUSTICE

A guide to the legislative provisions

Sentencing Act:

Parole Act

Victims’ Rights Act 2002

APPENDIX 2 - COURT-REFERRED RESTORATIVE JUSTICE

Further information concerning the pilot scheme operating in four district courts
Court-referred restorative justice

APPENDIX 3 — COURT-REFERRED RESTORATIVE JUSTICE PILOT - OFFENCES
Court-referred restorative justice pilot - offences

APPENDIX 4 — RESTORATIVE JUSTICE PROVIDERS (September 2002)
APPENDIX 5 - VICTIMS' RIGHTS ACT 2002
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